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I. Introduction

In recent years, with strong support from the World
Bank and the European Bank for Reconstruction and
Development (EBRD), the Ukrainian legislation in
the field of public-private partnerships (PPPs) has
been fundamentally changed so that today it basical-
ly meets the best international standards. In recent
years, with strong support from the World Bank and
the EBRD, Ukrainian legislation in the area of PPPs
has been fundamentally changed so that today it es-
sentially meets the best international standards.

The legislation clearly defines the process of initi-
ating PPP projects for state and municipal assets, the
obligations of public authorities to consider propos-
als for PPP implementation, including those submit-
ted by private companies, as well as the time frame
for deciding on the implementation or inappropri-
ateness of implementing a PPP in relation to the
project proposed for consideration.

The Law provides for the possibility of using var-
ious forms of PPP — concessions, PPPs with state par-
ticipation and hybrid models, for the structuring of
which a mixed contract can be used. The latter makes
it possible to create innovative models for the imple-
mentation of infrastructure projects, taking into ac-
count projects’ specifics, as well as wishes and limi-
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tations of the public and private parties for organis-
ing their interaction within the framework of the cre-
ation or modernisation and operation of infrastruc-
ture assets.

The Public-Private Partnership Law' and the Con-
cession Law? provide for a broad arsenal of forms of
government support for the implementation of PPP
projects including availability payments, the pur-
chase from a private partner of goods, works, services
provided under a PPP agreement, the sale of goods
to a private partner, works, services necessary to im-
plement a PPP project, creation of related and impor-
tantinfrastructure for the implementation of the PPP
project.

All PPP projects, including those in the form of
concessions, are awarded through an open competi-
tive procedure, regardless of their initiator. For con-
cession projects the competitive dialogue procedure,
as well as the direct negotiation process for projects
initiated by the tenants of the assets proposed to be
transferred to concession, is possible too. For conces-
sion projects, e-procurement can also be conducted.
Proponents of unsolicited proposals (thereinafter re-
ferred to as USP) must also participate in tenders. For
them, however, the law® provides benefits that en-
courage the private sector to prepare such proposals.
In particular, the initiator of a USP has the right to
sign a PPP agreement, including a concession agree-
ment, on the terms of the best bid. If he considers
this unacceptable, the winner of the tender shall re-
imburse the initiator of the PPP proposal for his ex-
penses of preparing such proposal after the PPP
agreement has been signed. This compensation must
not exceed 2.5% of the cost of the proposed PPP
project.

The procedure of replacing a private partner (so
called ‘step-in-right’ procedure) at the initiative of the
public partner and at the initiative of the creditor is
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clearly regulated in the legislation. Moreover, when
a direct agreement is signed, it is possible to pledge
to the creditor all the rights of the private partner un-
der the PPP agreement. International arbitration is
possible for companies with foreign founders.

The legislation provides for the possibility for the
public authorities to call in independent experts to
assist them in conducting competitive tenders, as
well as advisers to prepare proposals for the imple-
mentation of PPP projects and tender documenta-
tion. If the cost of the project exceeds UAH 250 mil-
lion (approximately €8 million), the public authori-
ty is obliged to engage advisers.

Despite this, two years after the adoption of the
new legislation, no one has used it yet to prepare and
submit a PPP proposal (two concession projects con-
cluded in 2020 for the seaports of Kherson and Olvia
were prepared by the Ministry of Infrastructure with
the assistance of the International Finance Corpora-
tion (IFC) and the EBRD before the adoption of the
new PPP/concession legislation). To some extent, this
was influenced by the COVID-19 pandemic, but this
is not the main reason for the lack of PPP projects in
Ukraine. These reasons are elaborated in detail below.

Il. Legal Regulation

Despite a comprehensive PPP legislation in Ukraine,
there are still some issues that require changes in the
legal regime. The main problem that must be solved
as soon as possible is the imperfect budgetary regu-
lation. The Budget Code of Ukraine® defines an ex-
clusive list of cases in which public authorities can
assume long-term budgetary obligations (ie obliga-
tions for more than three budget years). The imple-
mentation of PPP projects, including in the form of
a concession, is not one of these cases.

As aresult, a public partner does not have the right
to make long-term financial commitments to the pri-
vate partner / concessionaire in the PPP / concession
agreement. Accordingly, practically none of the
forms of government support for PPP implementa-
tion stipulated by the law can be applied in real life.
This leads to the fact that today in Ukraine only com-
mercially attractive projects that do not require gov-
ernment support can be implemented as PPPs. In ad-
dition, it is not yet possible to implement ‘govern-
ment-pays’ PPPs. This severely limits the possibili-
ties of using this mechanism for infrastructure de-

velopment. On the one hand, in Ukraine there are
very few commercially attractive projects that could
be implemented as a PPP. On the other hand, the PPP
mechanism cannot be applied to the most demand-
ed projects in the sphere of life support (water sup-
ply and sanitation, electricity and heat supply, urban
transport, household waste management, etc). It is
unrealistic to implement all these projects without
the government support, given the low effective de-
mand for services that will be provided using the cor-
responding infrastructure assets.

The draft law amending the Budget Code” regard-
ing long-term obligations for PPP projects has been
under consideration by the Ukrainian Parliament for
more than a year. It is still impossible to predict when
and in what form it will be adopted.

The second issue that should be provided for in
the legislation on PPP issues concerns administrative
sanctions against representatives of public authori-
ties for violation of the legally binding deadlines for
the implementation of activities provided at all stages
of the PPP process. Today, such sanctions are not en-
visaged. As a result, the deadlines for the examina-
tion of PPP proposals, in particular unsolicited pro-
posals, as well as of the adoption of appropriate de-
cisions based on the results of their analysis, and the
implementation of certain stages of organising of ten-
der procedures and negotiations on the results of their
completion, are seriously violated. In many cases they
are exceeded dozens of times. Given this, a private
business is obviously not in a hurry to prepare its pro-
posals for the implementation of a PPP, and the pub-
lic authorities either cannot, or will not (or both) pre-
pare proposals for the implementation of PPPs.

The legislation does not provide for special proce-
dures for contesting the results of PPPs or concession
tenders by bidders. Therefore, participants do not
feel themselves sufficiently protected in this kind of
competition. The situation is complicated by the fact
that despite the strict requirements of the legislation
regarding the disclosure of information on PPP is-
sues, including during competitive bidding, in prac-
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tice, bidders do not have sufficient information nei-
ther about the PPP project itself nor about the deci-
sion-making ground for the results of the bids review.
Since the legislation does not clearly define what in-
formation can be considered as a confidential, a sig-
nificant part of the information on PPPs has the sta-
tus confidential. In this regard, it would be useful to
regulate the procedure of challenging the results of
a PPP tender by its participants and establish the
grounds for recognizing information as confidential.

I1. Institutional Capacity

One of the most important reasons for the underde-
velopment of PPP practice in Ukraine is the low in-
stitutional capacity and the lack of experience of pub-
lic authorities in the field of PPPs. The PPP mecha-
nism is quite new in Ukraine. There are very few PPP
projects, and there are practically no successtful ones
(the last two concession agreements concluded in
2020 are still in a transition period; and among the
existing ones, there are no successful concession
agreements).

In 2021, within the framework of the World Bank’s
project ‘Strengthening, the use of Public-private part-
nerships through better public capital investment
management in Ukraine’, a detailed PPP manual®was
prepared. This manual consists of six volumes pro-
viding detailed explanations on the use of the Ukrain-
ian PPP legislation; best practices in using this mech-
anism in different countries were also given. The
World Bank specialists conducted a series of train-
ings on this manual, but this does not seem to be
enough. There is a need for serious training pro-
grammes for public authorities on PPP issues and
they should become mandatory for those entrusted
with the authority to make decisions in this area.
Without this, even the best legislation in the world
will have no effect in practice.

IV. Pessimism Bias
At different seminars, conferences, trainings, people

often talk about ‘optimism bias’ in the preparation

6 The PPP Manual <https://bit.ly/31ze6Su> accessed 1 October
2021.

of PPP projects leading to the failure of some of them,
causing negative fiscal impact and undermining the
image of PPPs among the population and public au-
thorities.

This question is, of course, very important. Never-
theless, in Ukraine there is also the opposite prob-
lem, which can be called ‘pessimism bias’. Many peo-
ple believe that the PPP mechanism cannot be effec-
tively applied there, especially when it comes to the
implementation of complex large-scale infrastruc-
ture projects.

The population does not believe in this because
for more than 20 years of ‘attracting’ private business
to infrastructure development, there has not been a
single successful project. At the same time, there are
a lot of failed projects. Therefore, people are more
likely to perceive PPP negatively than positively.

Public authorities have no experience in the prepa-
ration and implementation of PPP projects and they
are not in a hurry to take them on — there is a lot of
work, the responsibility is high and the outcome is
not clear. Almost all innovative proposals in this area
are either categorically rejected or reviewed extreme-
ly carefully and for a very long time. No one is ready
to take responsibility for the decisions that has not
been made before: only conventional decisions are
adopted, no space for innovations is left. When con-
sidering a proposal for a PPP, any official first of all
will try to find the reasons why the project cannot be
implemented, and will not suggest how it can be done
the most effective way. Any proposal amending spe-
cial legislation, which would allow the implementa-
tion of projectimportant for the society, are perceived
with hostility, even when it concerns by-laws, not to
mention laws. As a result, having inherently innov-
ative legislation in the field of PPP, Ukraine has not
yet implemented a single innovative institutional so-
lution for PPP projects.

Private business also does not believe in the suc-
cess of its investments in PPP projects in Ukraine,
but for different reasons. Firstly, it has not seen suc-
cessful cases of implementation of such projects. Se-
condly, its experience of communicating with offi-
cials is not effective and comfortable. Therefore, it is
important for Ukraine not only to warn officials
against ill-considered decisions on PPP projects (to
avoid the optimism bias), but also to give them con-
fidence that complex large-scale projects can be ef-
fectively implemented using this mechanism (to
warn against pessimism bias).
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V. Conclusions

Currently the PPP mechanism is in high demand in
Ukraine. Most of the transport and essential public
infrastructure is morally outdated. Some types of in-
frastructure are almost completely absent (eg infra-
structure for handling household waste), a signifi-
cant part of infrastructure uses outdated technolo-
gies that have a negative impact on the environment
and is characterised by excessively high resource con-
sumption. It is unrealistic to solve the existing prob-
lems exclusively at the expense of public budgets and
within the framework of international borrowing.
Therefore, the government and local authorities are
interested in attracting private investment.

In theory, Ukraine is ready for the implementation
of PPP projects in various areas— there is good legis-
lation and an institutional basis for the consideration
and implementation of PPP projects in priority areas
of the country. Butin practice, the process moves very
slowly. The reason for this is a low institutional ca-
pacity of public authorities, a lack of experience in
PPP project implementation and too ‘relaxed’ atti-
tude to the observance of the deadlines provided by
the legislation.

PPP projects in Ukraine are interesting to both do-
mestic and foreign businesses: a large scope of work,
the opportunity to get a significant outcome from the
introduction of resource-saving technologies, the
country’s favourable location and well-educated
labour force. However, this interest is so far merely
theoretical. To make this a practical matter, the ‘state
machine’ should operate more efficiently. The fulfil-
ment of contractual obligations between all parties
and, above all, the obligations of public authorities,
should become the norm, not an exception. Investors
should become partners of public authorities, in
deeds, not merely in words.

So far, social and environmental projects, as well
as infrastructure projects for water supply, sewerage,
heat supply, waste management, urban transport, etc,
have little chance to be implemented in Ukraine
through the PPP mechanism due to budgetary con-
straints. Therefore, the government is still mainly fo-

cused on commercially attractive projects which are
awarded as concessions.

In the context of limited opportunities for govern-
ment support for PPP implementation, mainly large
foreign companies that are able to attract reputable
foreign financial institutions or banks to finance
their projects can count on serious guarantees of the
fulfilling public partners’ obligations under PPP
agreements. The step-in-rights mechanism and a
well-designed direct agreement will provide strong
protection for their rights under PPP or concession
agreements. Both when the public authorities are
considering their proposals and during the imple-
mentation of PPP agreements, domestic companies,
especially not very large ones, are not yet able to pro-
tect their rights in the field of PPP. If a company does
not have a large international or foreign bank sup-
porting it which, on the one hand, will be able to pro-
vide it with attractive lending conditions, and, on the
other hand, can receive the rights of the private part-
ner under the PPP agreement as collateral, and also
will be able to challenge the violation of the PPP or
concession agreement by the public partner in the
international arbitration, its risks in participating in
the PPP project will be unreasonably high. In the cur-
rent situation, it seems optimal for domestic compa-
nies to participate in PPP projects only as a part of
consortia together with large foreign companies. A
local company knows the market and the legislation,
it understands the governmental institutional struc-
ture and the existing business practices. A foreign
large company can ensure the use of modern tech-
nologies, attract cheap money, and provide for the
protection of the rights of the consortium in the PPP
or concession project.

Today, Ukraine cannot afford to implement poor-
ly prepared and ineffectively managed PPP projects
as the credit of the society and business confidence
in this mechanism are extremely low. Therefore, in
order to accelerate the implementation of infrastruc-
ture projects as PPPs, highly qualified specialists are
needed in the authorities responsible for reviewing
and implementing PPP projects, as well as success-
ful PPP projects prepared by them.



